In the High Oourt of Justicse.

In the Matter of the Manieipal Drainage Act and Apendments

Thersof.,

Ao s ol il . A aft

Sandwich sontn vs. Maldstona.

I hereby consent to the Referee amending my r8port on the repalr
and imvrovemenit oi the Town line drainage work dated the 20th
1ay of May, L0085, by striking ont the sllowance :iiade by me

for favm bridres $2327.00, and should he find the petation for

the Croft drain insufficiently signed, then I consent 10 the
improvement of the ¢roft drain, inecluding thc vabt acrodd the
Torn 1line peing struack out of the report by him and th“bqﬁﬂerﬂf
ments for same, and aleo to the estimated cost of Lhe Orolt

i drain and farm bridges npeins deducted from the whole estimated
3

eot, of the proposad —ork so changine the gross esticate.

pated at Eesex this l4th Aday of Feprnary, 1208

o ' o, -
witneas, (nrd) Jamee §. LairAd
( 335",':'.) jl. 1.1 » .‘l.-LPI'lF-'Y' p
Eneineer,
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In the High Court of Justice.
In the Matter of the Municipal Drainage Act
and Amendments thereof.
B8 tvwe el i~
Sandwlch South and Maidstone. p1
Report  On _Inspeectioll.
Pursuant to my Aopointment herein I inspected the Drain-
age Avea of the Town-Line Drain in the Townships of Sandwich
South and Maidstone in company with representatives of the
parties on the 230th day of Oectoher, 1205,
The upper section of the Town-Line Drain in Maidstone is
now called the Newman Drain. The natural trend of ihe surface
of the land appears to be across the Town-Line from Maidstone
into fandwiech South in a north-westerly direction. That part 5

of the Town+isine Drain on the road allowance netween the torn-
ships earries the water directly north and thrfough the water
shed i; the Twomey Drainage OGreek and the Mooney Creek Drain.
The water in the Drainage Creek on the Town-Line has very mich
encrcached upon the west side of the travelled portion of the
highway and in plages there is secarcely room for public travel,
It is elaimed for the proposed scheme that by it the road will
1e made wider and the places washed out will he filled and
gnlied over anl a strip will be taken oif the farm pide of the
Nrain o that the _eanacitv may he somewhat, dinereased, 'The

rain otherwise is out of repair,

Referee under Drainapge Laws,

windsor, Oct.30th, 1205,
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In the High Court of Justice.
In the Matter of the Munieipal Drainapge Aet.

Between :-
The Gornoration of the Township
of Sandwieh South,
- anm - Plaintire,
The Cornoration of the Township
of Maidstone,

Defendant .

This is an appeal from the report of James f. Laird,
Engineer for the Defeniants, dated 30th day of lay, 1lE05,
and from the plan, profile, specifications and assessmentf,
made by him for the repair and-improvement of the wesi Town
line, and Kooney Creck Drainage VorTk.

A. H. Glarke, BRd. s K.C. . Tor plaintiff. ~

J. H. Rodd, Bsq., for defendant.

Pursuant to my ﬁﬁpointment i inspected the locality of
the proposed improvement of the west Townline and Moonay Greet
Prainace work and the area assegsed for sae, in conpany of
representatives o?éhe parties, on the 30thiday of Octoher,
A.D. 1806,

The grounds of appeal are as followsi-—
ks The proposed work in Sandwich South is not to he contin-
wed to a suificient ountlet and the report is therefore without
Jurisdiction.

2. There was no sufficient petition for the assumption by
the ecomneil of Maidstone of the award on Croft Ar»ain as pari
of the Arainage work under The Munieipal Drainage Aet, ani the
oroft Brain is not to be carried to a suffielient outlet in
saniwich South.

3. The proposed work will injuriously and dangerously affect
the townline road and for that and other reasons should not

e permitted,

4. The assessment for farm bridges is unwarranted agtheir
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constriction is not remuired by the proposed work.
5. That the assessment against lands and voads within the
limite of fandwiech South and the townline between the townshins
is illegal, unjust and excessive,

C. And upon such further and other grounds as will avpear

from the proceedinge taken and the evidence to be adluced.

The defences and objactions are as follows: -

1. The defendant corporation joins issue with the plaintife
corroration upon the allegations eontained in the reasons of
appeal ddlivered herein,
Qs The defendant corporation denies the necessity of a
petition for perforuing drainape work from a voinit in ihe
¥iddle Road North-westerly to neet the tornline and the Mooney
Creek drain, as it is merely a work of extension, onlargenent
and vepair of these Arainsg nn?&he faet that to follow ihe
couree of what was known aes the 0roft Drain, makes no dAiffer— d
ence under the Statute.
3.  The defendant corporation allepes that if in fact the
petition is necessary, then one nufficientlk migneﬂlunﬂav the
Aet was pvesentﬁﬂ to the founcil and aeted upeon Ly 1t, asking

for such Arainage work, ani for the incorporation of what was
the 0roft Drain, into the Drainage secheme.

part

4, This drainage work is anpmm and parcel of the paid Town

line and Mooney Cresk drain, and the drainage work is in fact

carried to A »roper and sufficient outlet for the water to

be carried away by it.
L The ianis 1n the Lomaship of Sandwieh South by reason of
their former assessment are hy law liahle to'conttibuta towaris
the enlarpement and repair of the drains in question and the
defendant corporation denies that the assesement against the
lands snd toads in the Towrnship of Sandwieh South is illegal,
unjust or excessive,

In 1881 the township of Maidstone procured the services

of James £. Laird, an engineer, and he made a report, on the : ,

petition presented to the Couneil, whieh report 1is dated the
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POth day of August, 1881, and is marked exhibit 4. The dArain-
age work recommended by this repvort began on the pentrf ine
of the Talbot Road lots south from the gide »road between lots
287 and 288 and extended westerly to the townline hetween
Mridetone and Sandwich East, thence northerly on the west smide
of said Townline to Mooney's Creek, thence Northwesterly along
sald Creck to station 69, The Aimensione of'the differant
sections of the drainage work are also given in said repovt.
The cost was estimated at $4€60.00. This work was done. In

1882 the same engineer was employved by Sandwich Kast to menort

upon the Mooney Creek Drain, The work recommended wae eetimated

to cost 34137.00 and began PO rods east of whers the work in

1881 ended and continued down stream to stake 48 on the boun-—-

dary between lots 18 and 12 in the 1llth concession of NMaidstone

where it ended, The dimensions are also given in the snedifi-
cations, xhinft 5. 4

There was then on the completlon of the work proposed by
the report of 1882 a continuons Arainage work from the .middle
of the Malbot Road lots south al the side road between lots
287 and 288, 'weast to the townline, thence north along the

west side of the townline to Mooney Creek andi thence down the

craock to the limit between lots 18 and 19 in tne 1llth Concesn

ion of Sandwich REast.

In 188€ the township of Sandwich East sent on said James
8. Laird, ensineer to examine the locality of the townline
drainage work and he reporited in favor of a relief drain whiech
would conneect with the Townliine dArain where it crosses the
Talbot Road between lot 282 Talbot Road norih and £82 Talhot
Road south, and extending through the 12th and 1llth concess-
ions and joined the work done in 1882 in lot 14 in the 1Pth
concession of Sandwich East, this was called the Pilke Cresk
drain, exhibit €, This work extended down and over the work of
1882 and ended at the same place practically,

It may have gone half a lot farther north., Thies work was esti-

mated to cost $34€8,00 and was Auly eonstructed.

T ey 4 __‘_-_-—-—J;A
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In 1892, the township of Sandwilenh Last obtained a. report
of an engineer to repalr the townline drain from the line
betwesn the North and Sonth halves of the Talbot Road lots

South, MNortherly to the liddle Road at an esiimated cost of

JR78.00. The enginaew in this report, says, I £inl this portion \
of the drain very badly oilt of wepair having become filled up |
and obsﬂﬁcted with the aediment washed down from the hicher
levels to the East. The const mietion of large draing, on the
Talhot Road and ithe Michigan Ceniral Rallway and lateral drains
thelr feeders cause ithe flow of waler to entlrely overtax the
capacity of the Townline drain which overflows Aand very ser=
iously damages the lands in fandwieh East adjoining the iownline
To prevent a rscurrence of this overflow it is necessary to
eniarre the drain to its original dimensions, exhibit 7. This
raépair was done.

The toynship. of Saniwich Fagt was in the vear 189882,
qivided into iwv mnieipalities by 5 Viet. Chanter Bﬁ‘(Ont,)
and called Sandwich lLast and Sandwich South, ithe drainage area
under consideration, till this time in Sandwieh ¥ast, became
part of Sandwiech South,

In 1893 the tormship of Kaidstone took steps L0 enlarge
Pike Oreek Trom the townliine beiween Sandwich gSouth and Madd-
stone, northerly to lot nmurber 2 Pike Creek range in the town-
ahip of Maidstone, exhihit 9. The estimated cost of this work
was $3422,.00

In 1827, the township of Sandwich £outh through A. J.
ialford, its engineer, vepalred the townline drain and ihe Pike
nreek Drain from the Middle Read Korth to the head of the work
done by the township of Maidstone in 1883, in other wowds 1o
the townline between Sandwich South and Maidstone. TRis repair
was estimated to cost 33870, exclusive of bridges, The fall
riven 10 this drainage work which is 5 1/2 miles in length,
was 30,15 feet or about 5 1/2 feet to the wile. The widih of

the hottom was made as follows, commeneing at the head of the

vork. For a distance of 880 rode 8 fret, thon 284 rods, 10 feet,
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next 200 rodis, 1P feet, then 482 rods, 18 feet, and the last

FO0 rodf, P4 Teot. Therea was some piraipghtening of ih

-

3 Channel
ag well as reaprir exhinieeds,

In 1888, Sandwich South, throuzgh A.J. Halford, its ongin-
sy, cleaned ont and revaired the Twomey drain at a cost of
#1262. 00, exhibit 11. 1n thirs report, the engineer, says, =
From the townliine to the Middle Road the drain shall have a,
tottonm width of 4 feet and will be deepened 'abont 18 inches.
From the Middle »oadl to the end at the Gzowski drain the
bottom width shall be 10 feet and the depth shall be idincreasnd
aboat 8 inches. From the Gzowrekl drain north to the lake the
draln has lately heen cleansd oul and is in good condition,

In 1899, Maidetone, through James 5. Laird, 1ls engineenr,
repaired the townline'draln from the outlet of ‘the Newsman
4rain( which was oripinally nart of the townline Arain)iorth
0o Lthe iddle Road at a cost of $487.54. Since 1889, noghing
further haé bQEM done up to the time of the nroposed ﬁ;p?ove—
ment.

The township of Maidstone is now seeking to vepalr and
izmnrove the Townline drain from the outlel of the Newman drain
on ihe townline north aleng the road allowance and following
the old dArain to stake 98 see exhitit 1. The regori i made
by James £. Laird, 0.1L.8. and is dated the R20th Way,l908.

THis vroposed work ends about the saue glace as 4Aid the orig-
inal censtruection in 1881 but the latier work had its place of
beginning at 287 and P88 side-vroad at the head of what 15 Now
cailed the Hewman 4rain, see exhibit l4,

It is stronpgly contended by Counsel o plainiliff that
aection 76 is no nutHOVify fo» executiingy the work proposed
by reason of the Township of Sandwiech fouth doing the work of
1898 from the Middie road north; and the year followlng Naid-
stone mepaired tha Townline drain fromn the outleti of the Newman
Avrain to6 the Middle road and hencs ho the head of the work
Aone Ly Sandwich South. The effeet of the Townline drain upon

wash

the tewnline road allowance has heen toammn out the roadbed

e ——— . D —————m e
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in places and thereby encroach upon the f}avalled rart to

suech an extent as to render publie travel dangerous. I'rom
the report and specifications it appears that ail the Dlaces

waghed out are to be filled in with earth so as to widen the

travelled part of the road an? change the side Hlnﬁeﬁ of 1he
Arain on the roalside and sod 1t over. Thin LEnrovenent, noc-—
pesitates the tekine of a sirip of 1and off the farma on ihe
wact gide of drain and an allewanece is made in the report for
the land o takxen. The drain is to pe repzaired throughout and
to rome extent the drzin is inproved a short distsanece beyond
where the work of 1881 ended.

Theére can he no doubl of the apgplicaticn of ﬂndtién 7H
40 such a state of faets. The work is in reality a reconsirue-—

tion of the Arainage work So &3 to

=

rapefve the travellsd
portion of the highway from being washed out and rendered
ungafe for nublic travel and in deing this worlk the gxade ol

Lhe nide of ihe woad is changed and sodded and the reduetion

- 1 -

in the capacity of the 4Arain thus cansed ig made uan by using
a sgtrip of land off the adjoining fﬂtmssmv%ﬁiﬂniny the. drain
on the side of the farms, I thereiore find that ithe Aefend-
ante have ample authovitﬁ under seection 76 for the repair and
imnrovement in thﬁﬁnvnlinn Avain contemniated and provided
for by the report in question herein.

Raferring {0 plan exhibit 14, and applying thereto the
evidence of bhoth parties it will readdily he seen ihat the
natural tread of the nqrfnr#vater was Rerposs the Lownline
fron Maiintone into Sandwrien Souith in the course of ithe Orofy
1rain and the Mooney Orxusk irain on the north and of the Twomey
and Newsen Araing on the south., The Townline Arain was in the
natural course from the sidernad Letween lots P87 =nd 288 meat-
eriy to the townline. This part i8 now called the Yeyman darain,
Prom the mouth of the Newman drain 1orth to the Twomey nreek
Arain, it is located on the West part of the voad allovance
and ecuts throurh the watersiel between the Twomey rmmmia ArAin

and the Mooney Creelk drain, From the evidence regarding the
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gondition of the townline voad allowance 1in a state of ma ure
it appearp that the primary objedt &f this Arainapge syatem
wAE the Ar»ying of tﬁ@ road Rlliowance and the grading up or
the r058d with ihe ercavated earth, This drainnre wory had been
1N opeysllon lwﬁvkhwn fijﬁ yeﬁ“nl;hﬁn 1t bhecamp nﬁgerrnv? 10,
eonrtruct a rTelisf Arain and in 18835the Twomey drain was
constreted.

It therefore appears from the exhibits was well as from
the oral testimony 1het the main result of the nexnt*uctioﬁ
of the Townline drain —as the benefit to the hirhway between
sandwich East snd Kaldsione. The area of land draining into it
Trom the east and wesgt sides is very small hut to a consider-
abie extent 1t -cuts off the surface water of Maildetone Tram
crossing into the gdjoining tomnship, It therefore anpeare to
2 guite right and props» that the road allewanse should be

aneansed a falr snd readgonahle sum for its #hare of the cost

- §w P’ - - - =
of th2 nroposod 1jpvovnmﬂnt’ andi- corisider that the Township
of Sandwica South has no valid eround fof conplailnt against

the amount of , 4

hitr-: asgessment on the townline., From the evidence it is slso
clear that the lands in the township of Sandwich South r»e
berefited in two ways, fikst, by way of cut-off, andi sedond,
by diredt drainape facilities. I therefors find thai the pro-
nortion of asgeasment on the lands in the townshiy of Sandwich
coth for the ecost of the nroposed work 18 Ffair and reasonable.

Uron the evidenecs T further f£ind and rapnort thalt consider—

in g the work done from time to fime as already shamn from
the cullet of The p%oborﬂi work down stream and for whiech the
lande oririnally a2asesged for the Tawnline 4drain contribunted
the prapssed work 1s carried to a sufficient ontlet under the
statmte particularly in view Sf vy finding upon the Croft
drain Branch of the proppsed drainage work,

I also find and report tha the allowance niade for farm

bridren cannot be sustained., The pronored work does not in any
Bense vnninr these bridges necessary as contemplated by sechion

F2 of ine Munielpal Drainage Act.
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Turning now to the Oroft sward drvain which is incorpovateqd
inte themro-esed work, eoxhibit 3 is the enrin=er's arard for
tha econstruction oﬁﬁhin drain and is dated the RA%th Octobar,
1881.The persons made 1liable to o the work unier the award
are 10 in mwmber as follows: 1, Robert Cweftl, 8, James Robin-
aon, 8, william B, Novle, 4, ¥rs. Bridcet Vekean, g, Jopn

: A
. be A

Seully, €, Michael senlly, %, Toﬁﬁahip;aﬂ:ﬂ&i@aﬁéne,-ﬁi-ﬁﬁﬂxw-

-

ander wilrfon, 8, villian Potier and 10, MRchael MecCaun. |

0f the above Wos, 1,2,3,5,9 and 10 sign the Petitnion
exhitit 2, Had all the parties intexested in the avard, at
the tize it was ﬁﬂﬁé, heen ptill living &t the dste of the
cetition, that is, on the 1llth dsy of July, 1804, then there
would have heen no dcabt about the majority having sipgned the
petitlion to chanre the award drain inte & Xunicipal drainage
work accoridine to ihe provigions of Sectlion B4 of the Acth.

If the owners 1o be considered are confined to.the otiiers

of the lands aagsesscd for the consiouction of ihe dlteh undex
- — N - ._,_;'._. —

-

the gward, the case vould stand. T2llia: oroft and Davad Grofi

are-aspessed with owners with their Pather; Pat. lersnn and

Japes Scully gre asgesased 1n place of HMichael Seully: Janes

H. wilson, John H. wilson and ¥rs. A, Wilgon in nlace of Alex,

¥ilson. Allowing For the names of Michasel Scully and Alexander
vilson as being on the original award there willl De the ahove
seven names underlined less two to he added to the oripinal
aurber ten which would make the total nuther of assessed
orners 16 and a majority 8.

warwick v8. Rrooke (1901) 1 p.L.R. 433,

Ohalloner v, Lobo (1edG) 32 G.R. 24%.
Evidenee was received sg to the sctuszsl ovnership of the lands
acsessed by the engineer under ihe award of 1891 and the esse
was stand thus: -
g.r.1/2 P, North Middle Road willian crolt i
¥.1/2, 1, South ¥Middle Road J. Robanson 3k

N.1/2, 3, South ¥id1ls Road (wm.T.Doyke )
| (Jonn E.Doyle ) 2

Amuﬂl o R e
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8. 3/B e North liddle Road (Mary Meoaun
(Martha Lennon
(Bldga Larkind
(Ann Haley
(Bridget Davis 7
(“arwrvn1 rard

{_\'v\"L- "‘,L ‘»""t";""‘-!l

T 08 7 TR0 - 8 Tortn maddie RO, J O ;leug_I . L8
) =2 , ,. ~. 3 ’ . a el
e = T .: ) 1

R (Pat . McCaun
g (James sScully

29

i o U North Middle Road (Ursula ilson
‘ (James H. wilgon
(John H, wilson

&I

B /8, 9 North liddle Road v.H. Potter

T

ety i South iiddle Road M. MeGaun
[y

Townehip of Maidstone 1

Total owners 20

The nunber required for a wajJority 11,

It 18 therefore eclear that the netition for changing the Croff
award 4vain into a Munieipal Drainage vork was not signed Ly

a majomity »F the personsimtevested iIn natd-draimn 'ﬁ‘?';\ﬂ?hﬂ"‘
tiese are to bhe e-nsidered af asgsessed owners or actusl owners,
The ﬁ?Htion therafore does neot anthorize the proposed work 1in
the course of the Oroft drain.

There 18 no separate nntiﬁate of the cost aeross the
towniine in the ecourse of ihe Croft award drain as provided
for by seaction K.

It appears to me that the improvement of the Townline
A=ginage work, in the manner proposed by the enpgineer in nis
rgnort, i8 absolutely necessary in order to rreserve the high-
way from any further encroachment on the part of the drain and
t o render the said hishwmay safe for public travel., Relieving
the seheme of the improvenment oﬁkhﬂ Groft award drain will
leave the whole of the improvement in sandwich South for the
benafit of the Townline drain and censequently give preater
ecananity for the waters brought down by that drain.

with the consent of the engineer which is attached hereto
T disallow 2ll.the farm bridres 2e not beilng rendered nocoss-

ary by this proposed work and elininate frow the sehems the

improvement m%rwﬁcvoit irain. The gross estinate of the
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incowporating the Groft award drain., The appeal is allowed

with co
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of this ecasce ghall be considered as occupving

tampne tothe amount of 38,00 shall pe att:

by the defendant and in case of default
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(spd) J. B. Rankin
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